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Qobg zake (1) Aok g AT 27, (2) Aok 717t B thdsiAr A, (
7} iste] PAASAA BaEE o7, @) Aok thF AF7IH (5) Aok UF AFL
Y32 & AR HlEH o Falo] AA F HA SO THP o3 9 (1), (2), B)°
hah A 2t e,

Aok hed] Az GAE ] wiufth52] oo o]22] X3k AL sfish= A
A9 o] & AolBw tfdt WA o2 FE ¢ Utk 123 ARdE F7HEQl Qs
T3 AR FAL T83 25 o T3 2ol Aol Y AT AY F= U,
g2 Are] AFAQl A ZE2AQA AMIY F5 ok §8F Aol 7]Eo] He 4+
G S B4E Adstae vlad 3HEE o] 2 4 oy, AFA] ARE 2o
2 k= AF 710l He AT dis GARREY olsjdAd AR Fa7t A
o] fok M=o BN = Ao -] 7hed 4 Thd HIEES 1HsHA ¥
thd3lAke] 9 (revenue) S A E8kT, wfele BE HISES T#F o] 9(earning)S o}
% A\ 24 43 7o E A5ttt =3 BEH 0 2ZA YRGS s o] AHH L, Al
=, A7V, AP 82 a18EkA] &2 ]9l EBITDA (Earings Before Interest,
Taxes, Depreciation, and Amortization)7} AHE%7]1% gt} 28]2 FHRIE A Aok 7]
5 A3 A" BlE T 434 HE A= S7HE B EBITDAS 94 vt =2

F Jorz A3 HE3 vAggZ Q] HE-S A 9St= normalized EBITDAE AM&-3l7]%
31, o]u] normalization?dS 53 434 wlEL I A= st F4S T3 7A
29l normalization®&S AR =
Az ol 7|EE A8st Aok AF 219 ZAYEE AT ARIAE tVId 2
3

L H
g A EFAES st A GAAEC] e Bl 2D ARrolth xxdo] A

= AQMNIAL A D214, 2021 10. 29. (A 100%F °F 5% 2215318581 )l 153k, Aok3-(Ear
n Out) WA 02 &5 Aol mhe} ol 22547 DA ) E F7F A5 ‘})ﬂ' httpS//wwwhank
yung.com/article/202110294114Y, 2024. 10. 5, -2), ARIEM > “F7Leso], Ho|TE QI ‘ofy/ =3t
DTV, 2024. 3. 19.(https:/ /news.einfomax.co.kr/news/articleView.html?idxno=4302378, 2024. 10. 5, )
6) (4, G) tliAE AHE 4o FH(F 1) 349, 350H F=.
7) 202313 w]=oll A ZE HliAs| ALY M&AA R ol £3HH Aot 2|4 64% = 5 (revenue) S, 23%
0]9)(earning) E+= EBITDAE, 25%E BIAFZQ] 7122 Aol tF AF 71Fo2 ARSItk ). Kip
Wallen, 2024 M&A Deal Terms Study, SRS Acquiom, at 25. U] &] 7% 43| AME 2§t A 257}
*ﬂ%ﬂﬂ ol TAHQ] FAE FRlst] AHTHAE S0 A=) 2021. 10. 29. HI=AIYNLIAL AP E
£ d=rsty] sl ARG ARAMGAFAM 27(b)) oA Aok e vz vsAA).
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YT AHE ESIOBAE BEe A Ao A SEdA g 7t 9
o). o) whek vjseele] thgRIALE Ashe e ST FGARR A
Q1o A BoIE AESHAL, wEAA A% o A% AR B Ae] F4

S HBIAE AT AL ST 5 Utk olF Sof YR WY 52 AFHTALE A4
of globs 712 ARYAE B1HoR Frsh AL S glek mEbd jelo 2 A s
Ae] 703 AR B FAAL, ol HYADE BAFT =] chIA
o Al tjshA AA, A RRe ok thFel AFEA BEE s 2XE BT

s Bk
A tgsiAe] AGAR ) G vlwe) B vjsele] Aol o= BE AYY 4 3

o QIThe A e FARE doke U AF 27 AL 93 oluF o RE Res

Ak 018 of P AT, ANT AAA, 2% S Fgjure] Arks Folol

Astel Tk AHS AT, of3t shrelol RS AP ATE

A REE Hrho,

bt

9) ols} o] ulsele] Yok AFFEE FolAL Bs7] A Aok A IHE 9T FEE wL
t3akA] Y= A =93 do|(moral hazard)E & 4% )t} Samuel C. Thompson, Jr., Business Planning
for Mergers and Acquisitions: Corporate, Securities, Tax, Antitrust, International, and Related Aspects 3rd
ed, 2008, at 771-72. 3HA|RF =94 o] HolAl o]sld-F(conflict of interest)®] =AI7}F & 5= Slek o7,
miRle] lelo] tidsiatel e HAshe 739 thdsiate] Yo g = TSty olo] Stig H=s
73Gsh= Aol A, miaEle] Yo BAME ok 231 23Rl o F < }lokd i dEjAbe] dHe
Aok 24 vE FRbo)| PFEES dh= Z0] ufqle] ool ¥ B = 9lnt. w2 &g FAN
o4 = 9= tdEIAke Aokl SloiM e T dEAbe] ez 9] 2| 9)9} ufele) el oz A9
A1)zl ofsl dZo] BRI

10) #1212 F545Y FAA2H FE I ZE0] 2021. 10. 29. PIFGALMNEA}L AL EE A3
A3 AAR AR A Aok oA Sate] 93} Hdd 23 eL vt 2o
“(e) Each Seller acknowledges and agrees that (i) Buyer and its Affiliates are not obligated to operate
the Group Companies (or any component of its business) in order to achieve or maximize the Earnout
Payment; (i) the Eamout Payment is speculative, there is no assurance that Sellers will receive the Earnout
Payment and Buyer has not promised nor projected any Earnout Payment, and any such assurance, promise
or projection is hereby disclaimed; (i) nothing in this Agreement will prohibit Buyer or its Affiliates from
engaging in any business or opportunity or acquiring, entering into joint ventures, investing in or otherwise
cooperating with other Persons, including Persons that may have interests adverse to or otherwise compete,
direetly or indirectly, with the Group Companies; and (iv) the parties intend for the express provisions
of this Agreement to govern their contractual relationship with respect to the subject matter of this Agreement
and to supersede any standard of efforts or implied covenant of good faith and fair dealing that might
otherwise be imposed by any court or other Governmental Authority or otherwise. Notwithstanding the
foregoing, Buyer shall, and shall cause the Group Companies to, (a) not takc any actions, the primary
business purpose of which is to deprive Sellers” Earnout Payments, (b) not subordinate the Eamout Payment
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in any manner and (c) consult in good faith with the management of the Group Companies following
the Closing prior to taking any action that would reasonably be expected to materially decrease the Earnout
Amount.

(f) Notwithstanding anything to the contrary herein, during the Relevant Period, Buyer shall, and shall
cause its Affiliates to, (i) permit the Key Employees, for so long as any Key Employee is employed by
the Company, Buyer or an Affiliate thereof, to maintain operational control of the Group Companies in
all material respects, including (for both existing and new products) product roadmap, launch, planning,
partnering, budgeting and employee matters; provided that the Key Employees shall (A) operate its businesses
only in the ordinary course of business and use commercially reasonable efforts to preserve the goodwill
and organization of its businesses and the relationships with its users, distributors, publishers, suppliers,
employees, independent contractors and other business relations, (B) not take any action set forth on Schedule
II hereto without the prior written consent of Buyer, which shall not be unrcasonably withheld, conditioned
or delayed and (C) maintain such operational control only to the extent it is reasonably exercised in good
faith and in material compliance with applicable Law, (i) maintain separate books, records and financial
statements of the Group Companies and provide Representative access to such books, records and financial
statements upon reasonable advancg notice and during normal business matters and (iii) not (A) dispose
of any material assets of the Group Companies or require any Group Company to acquire any material
asset, (B) terminate any employee of the Group Companies (other than for Cause), and (C) dividend or
distribute cash out of the Group Companies (except to the extent in excess of that amount of cash reasonably
necessary for working capital requirements or planned Group Company projects), in each case without
the prior written consent of a majority of the Key Employees, which shall not be unreasonably withheld,
conditioned or delaved.
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W19 A0 2§57 AT LACEA 21 4 AW AP wEtolof T
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11) Casey Mctigue, Kip Wallen, Don Morrissey, 2023 SRS Acquiom Life Sciences M&A Study, SRSAcquiom,
2023, at 25.
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14) Wi 2021. 1. 14. 431 201801223054 ¥4, tif€l 2021. 3. 11. A3 202004253430 &2,

15) A AR Al 319 AR A5 tﬂfﬁi AZE 221 3] oA o F-rii 2021 1. 14. 4131 2018t
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(1) A19AA 2 FAAZY 9)F-(Duty of good faith and fair dealing)

“EE Ak 4 FARKIAl L ol3 3 Fol JlojA Aol 37 A o FE 7
)" (2] ~H o] EME A205%). 3/ (comment)®l] W= Good Faithw &+l e} & 9
u1E 7R, 1 oojdolu H2 50 Ao T4 A3 Fig Ak AP 7ol LA
gk ZA)olgt Adtt I2]a A9/34 WKBad Faith) &2 That 22 dl& AAsH ol&
Aok o3 gtoll oA <=3t 2 d(honesty) o] olF-2tal Amgith

16) AR, “H= detgolF Aol f-2f APl vl 9, FIHE, 239 15, =7 FHESS], 2012
128-130%.

17) A2zt Aoy 2l2so] EVEE v E3}3](American Law Institute) 7} Al 2Foll ek 7 2 (common law)
W82 s 24, e Aos dFo TN & 5 Lot ARl w3t Aghae] A wlzel
WM E o] & Fxsh= 497F Bt &3, “Pl= AP Good Faith 927 Mthstal e} 44
4% 5 12935, AEthstal WA, 2003, 487,

18) “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and
enforcement.”

19) “faithfulness to an agreed common purpose and consistency with the justified expectations of the other

party.”
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“h) A AL Fulake A, (W) FYE 71801A ¥ ALES IE A,
(th o= B4AG oS st A, () 23S FAS e AT F&3t
(v AT PAAe] oS WasAY BESA e 50

_]
- - han |
ol A cqlw Awg@ Ja oike] AEL Aol gAe] sl A4S Walake

At WwA A,

(2) Azt 22

g Hddd dekols Y (Supreme Court)2 Al9)ddx} ZAAH Y2 (the implied
covenant of good faith and fair dealing, ©]3} “219]3 4 YZ")& FAAREC] ob-dl HAIA
Qg2 3kA| e AT dldshAl XY ARl tigk S w9r] A% Z(gapfiller) &2
HZA o2 AREE Y og AR, webs defeol S Az 2 o|F A=

Bl UM Aok w4 :Ltﬁﬁ}— el =afjof & Q]DE =Rl Al A= 2

r

739

AR A d3 = AL e fluaL 2o, Alfabirt @4 94 Felol o1& 4 slld

Aokl HE AXE /‘\_L/]HN_/] A2 YJuro 7 AFHst= 74% AAsIA] @iy Brj),
g detglolF 14 HY(Court of Chancery)2 American Capital Acquisition Partners,

LLC v. LPL Holdings, IncAb1ollA] 919} 22 detsjol 5 tiid A} FUstA AlRd E

T2 A Yo FE T8 e ol A A vte g vl Aok 5
of SHEE sl =HE o FE =2 o okl $LsH E3dth Ol wjrdlo] ok A
w2 AHE Weleh] feiA tid3AL AdEd IASS o|gAIF AL, WeF 123 o]Eo]
SAE T Aok Agzdo] AHEHUE 7B-Fll olET wele] o= AgAd 4= 9
Hrolgh dasisitt. sid AR ¥al¢l American Capital Acquisition Partners, LLCx= F4
AL 48454 (investment management solution)§-& ¥ I8t 3|ARI Concord®] F+21&

LPL Holdings, IncollAl ml=atal F2jujujA ool Aopg- 215 38|, ok 20|

J

= miele Aok =4 AHE AT ia—‘H-r b EgE o] A skt He2 Ao 9
e fitst] =21 AFHE Wedoe dae] dF FEe WolsEsist, sie Akdael
20) e Evasion of the spirit of the bargain

L]

¢ Lacking diligence and lacking off

e Willful rendering of imperfect performance

® Abuse of power to specify terms

¢ Interference or failure to cooperate in the other party’s performance

21) Collab9, LLC v. En Pointe Technologies Sales, LLC 2019 WL 4454412 (Del. Super. Sept. 17, 2019) at 2.
22) Winshall v. Viacom International Inc., 76 A.3d 808 (Del. 2013) at 810, 816.
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o) BRI AAHA AFBEOR 1Y) YET. o8 AT F Ak Feldo] A9 B
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A16]3 4 & (the implied covenant of good faith and fair
dealing)ol] we} wjQle dope- AFx1e AHE HellshAy Aok tae Haske]
AT FH4e] AL sMe Gtk DeplolF WAL (7h vl s 97 HAd

AR SAbEA el wE dolH, MiERle] U AAdAEe] B3 gEoE Hojd o 9l

£ 27V S8 A, () BU 4YE QU] A A0l 4AL kRS B R0R
2 5 9t KOS S0l 5AT Al FAE s o) F 9l F/H4 AHAL A 83
L A% F)ols A4 97 s uA etk

DSl FE T vIFAAE ok 27 BH% BANe] YAATS RS FHH
£ AAe) B77L F2F WY O F st 53, ol mhet PARkEe) 9% A
A97h B g PAAES] SR FHEA G Ao BEHOE FAL 5] 9

23) American Capital Acquisition Partners, LLC v. LPL Holdings, Inc. 2014 WL 354496 (Del. Ch. Feb. 3, 2014)
at 17-19.

24) ool whafl A EYolrit UH/\P-ir*ﬂiT«l G obF o] glHgks mirdl S Aok AF2A HHE
H3A 3]0 == (reasonable effort)’ S 7 ]g 57} AL £}, Gail Weinstein, Robert C. Schwenkel,
and David L. Shaw, Fried, Frank, Harris, Shriver & Jacobson LLP, “The Enduring Allure and Perennial
Pitfalls of Earnouts”, Harvard Law School Forum on Corporate Governance, Feb 2018, at 3.

25) Id at 3.

26) "= W] nonlife sciences dealsS] M&A FA|ol k= 2022\ Aok 271 A3 9} AAstS “ml=2lo] Ao
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AR dloks /12 S AR )% 243 Belstel ofd GAtel o sl
A gk W oS Aol T PAAES A A A 8 o Slsh de
=R} SUEGA A A 2 AH WA EHE = 9 Aol
o AT FHHOE SR ol AEo] FAL A A BB Aol A o

PP W20 M} gPIBIALE +G87]12 3hs EelCovenant to run business in accordance with Seller’s
past practices)”©] 23 79+ 23% ol @3tk Kip Wallen, 2023 M&A Deal Terms Study, SRS Acquiom,
2023 at 26.

27) =& W A0zl oJsto] ok z3ollA Aol del whele] 238 AFHAMNZIAU AFE Wellshe FA=
mfQl = weRlolth, mEbA vl T vlEdlo] ZP“ == YA AAe Foke] tidEl }«] 3l
Fofshs A-felle 2o wet 19 As027 A4 482 4 Aok gk el e UHEO]O] d 73gell
HoqsHA %LE 735-eha tidBlAte] FF=A Aol B O}b T Uil A Y A150271 282 Aotk
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). ol2jell = elakaiAzl B asht Aol wek el ASIE & AolA Y-S R

#5 QIrhe A4 FAE AT,

28) 745, 4 O [F3 3] A%, A=APRBAES), 2019, 6667, T2/ AAE, SR, Ao, wrgA],
2013, 4059,

29) &3, 2ko) F(F 15), 337, 3384,

30) ol “H ELS agolAe] T A150% Ae 82 A o), YIAPEE Al763, 2016, 25H, “QA17EA|
FAE Belgoz waaele] ARS HasA AAD 4 2 WS T AA ASBA dFS
A7) Aol B3t 4L 7beA ok
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W7 Aeete 2319 B4 A Fagt A9, Wl giioiets 2310 A
2g 2= Qe o|u] AR Ayl B50 A2 A9)sla, Wy 41502 A1+ W 2
A9 BAH A3t 2 AT 28, g9t glleetd 230 AHEUS A
l2lh= 71 A AL Ao BEa) FHAA o g gFE Ty B £ gits dajo|tsy. o]
= a7t flleebd 230 AH = eefgte Aol tidk $98- 53] Idsta,
F dge] B g EgAsA & durt lonE Wi Al1502E of23 e Reshs
o= olsfH1 v H, YEA ZYE AFHAE 878 B A, &

HAAE 278k 7B-% W A150x9] A onE Asshs e <= oM, &
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31) P, T A0 U B 54898 I 52 23, TAM, 5515, 2020, 296, 2979,

32) ¥, 919 2 2989

33) 9¥A, I 2483 Wl Wl Fek A3 - i 2022 12. 2943 2020266645 A& FAHOE
olztoiAitstw ¥sh=3 #1284 A|1E 57 83F, 2023. 9. 3784,
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A A50% Aol oJsf 1 dride] BT 2oz IE ApiA] oA ETa
= 7T QoBR, 7|4 Tk ‘2ae] AHE Wl W ARl SEd 4 SAE
Ae] gsiEsl7) gisltetd 2do] =S R = g el E WA
st o] A=A X Aol o= 2o 3t ® %Hﬁﬂﬁﬂ At eEE 230
BFH7Fs 8ol AA? Bhe B9/ EFE = AL ofth wH fl9h A& A7
29 AAE ARG @A A gARRe ek Aol St A TeR

T 20| H1 o]g HgoR st

BB AHE st B oSS 4 sh= AHE 2T 4 ] WE
Fol 2219 AHE BelskieAls Akt

S0 2% HEYS & s B Aoy oA, 218 HEYY A% UL,
k T 3 UelATE 2] A WA 9,
A AR 5 o AHE st T

34) A, 919 = 389-39%%.

35) 3l ARdellAE FARA AT T3 AR AR 2] Bl 32 27] oI oER I3 SAL AFES
A g e = QeA T A3V EE dEE] ofEsld %j, A= F Ao A ATl *J%H&
gl EAF N E B8tar FAE FPetas 1 oi7kE wiEe] Rt daglo] miEo] WAsky e sh
FAw9] 5efol] o] 2 8-S AFLTIE g APl viF] £ o) A= o] A 2719 FH7F 4% Lol
ofEte Zle Y A o' Hole A, 9|1 3jALe] thaol At s AFS WL - gt WES
=8 59 1 U= o %%X*%;oﬂﬂl AF s 5 AT E o= FAES B
A 5o 1T o, 9 JAte] WLzt fIlEets o] AR 2319 AFH7FsAS BAE] Wtthar ot
T A50z Al1Ee] ‘2o AHE Wl w ol sjdetA] Ferhal dsiith
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af. AEE

W19 1502 A1F] ZAHH A ATATE BAFA the TR 9 ASE <)
sl Barel A DA S0l BAZE B0 k. Al 2754 e

T Aels A3 AFAAE e A= Adsta MdEe dFsAY, dAdA L] A F
dRE dE)o AATA R dFste] Zdhdo] e AF-E AR ASAATE 2agita
Astal QLo B Rtk ofuollM AV e flvhe A2 ofytal AtEnh A
A £ ZAR T8 ofHEE oloViste Ax A= 8 AR AFdA Y] ZAE
A Bl et FEEHE W-eolet SetEth tiid gA ASEAVE a7 E AL S A
= Ao AEE AR TEY O FARR] a9l 7L glsitiEbd 2310] A E e
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HA7F (TR 209 dF7FsA 0] A8 W A9 7HA EekE = AL oty Elal sk
‘279 4 TFe 3ol tid fEkE S0l Thesite HAR olsjdn. wetd AR os
JN#FAA BoFo] ZAI JAAAA FH | ZAE T3, JAAAAE L asdts, 1 S8
e 203 B ele] AZiek B 5 2 Ajke] Sl wek B s edlste
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FROM, A=ME 2343 A7 vzt 2o AR EME Aol A, &
A7t m»lﬂﬂ}tﬂ Ac 5 A B FATE Aoleks A& st dohd Ha A2
o) RO IAL A S& BF AT stE AT ZHA = A 84, e et
A EEAA W2l o] 7HdA [ISAAZE S EHATAL & 5 deA e AR,
9 dAlolM A" 2L 97 5D AFTA oIt 9 At AstaAT) 2 5
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TRY ARRAL oA FAHoR aTHE fEel 2UTHY, RN 4H, FAT
o3 4 BaAel AW BAE 5 1@ wW AT AR FAY 5 QAT A
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o 5% YT S F AUtk Wk ZAHA B9} 29 A5 o
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37) 4&A, kol 2(F 33) 3904

38) MAgolet e Aol ofste] FAE Aol 2As AT AA(A)o] T T BF T BAE B
AT AA(B)o] BT 7o) e Al ABE = A=ty H3|E, “A Yol QlojA UxaA 2
TAZ H=ol] A AT - i Bl AHEE HEE THOR, FoPyE, T 565, Foftietu
AT, 2012, 3060, Y S NN AR A< X“:i AHESRAL ATkt
19741210, 72PH774%7). G B2 HAAREL TR Atk “EH P E g Ssfufdel] Qlojx B
el dHedcgx A AR BT EJE FolA WA LS Ae AVHE 7] A%
MdolBg ApAsste] FofollA Tahs AFAA7} ofet o] AAlSel B Rop dojAl= Wbﬂ
«lokrl JAEE AABAE LITh T A0 o] FAl2 FAARlo] dAA—el lojA 1 A x| Aeks
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Rolg % glrkd W AlS0ZsE AFAA WA ERE RelP F UL 2UA BAV} Ak
WA 01 WebslolF WA LeRd ok B PARe] wH RS AESY, $

& = FE oY HT ¢ oA HES BHES Ik

41) o]} o] e R-2 BEAF" Y T S AM-2 BRI A 8 L] WA=
Fre) SA O ‘FA A (preponderance of evidence) I ¥l & 4~ ok FHES] 7ES
o] A7) e oA 2 02 YIeH =9 4lS(mere rationality), 5719 $-413H(preponderance
of evidence), W¥3}al A5 Q)= F7(clear and convincing evidence), IL=2] 74 (highly likelihood),
13 oJ4le] A7} gla{beyond reasonable doubt) 2.2 Us 4+ Uth TAtEFOA FHE 7|E0E F719
AR 71 =99 BaAdd telMs AAls, LS Y SHE 71Ee] Jiddl B3 A7, HE
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1. Wehslol® Aol ekt Qlops xge] xeeln

M=o B¢ ZF FEE AR o7} Y7l s o2 A AT A=Y TAES 2t
& mEoile WA a8 dAstL i, =9 Aeols LA AR FAEY B
A ke mY ool MA 59 A o). = oRTt AA | 2eEE A 1
ojF-o] AL HH =Y (best effort), FHHOE Tl =8 (commercially reasonable
effort), 218 <l = (reasonable effort) TO.& AlE3l= o] Ao tide] At dobx =3t

7} #AEste vFo e AYHoE FeH =89 F(commercially reasonable effort)”} 7}
4 Bol AREEAL ). vsell A HAd ) oo el H el Y o) Alo]d «]Dloll“
2pol 7} glukal B A do] A, d=ollMe AolE Fof HAQ k¥ ofFe /e B

FARJ] FEe ATelor & ool YA =¥ re 1 T s Ee gFe ?}aﬂ
TS Aot T2 gk sh), o] SollA e ey R Aol tig TS
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Lt H3EQ LEHo|Ret AFX0l LHO|RE JEZ8F &2 — Merrit Quarum v. Mitchell

International, Inc.45)

Aok =3k =7 ket A7k 2020 Merrit Quarum v
IncARAOA dEtgofF o A=2Q0 koo A5HQ ¥ oF-E T3t 5\—5{‘
Q1 o) 2o AFAR wHF-E ARl eS 55T  flvka #dsidh o

g AR A m Rl 2 m=RIQ) o TRl FFEEF Aok 3ol 3 BAY AZES
o] Z]Ate] F2lulju Al K(Stock Purchase Agreement)s AH|A3I3TE Aok 23] =4 A
et o] F 2do] st Adop o] AFHHH vl w=dd
AT 12 8aL, Tt o) wisrle] k¥R rAska At

=
4ol A ddoh ATl B B8 Ao Hel
and i

L& T3t FF=E stefof gk([Mitchell] agrees it will,

42) AYFE, “HA =G ZH(best efforts clause)?] 34”7 A2djstw Wt #5654 33, 2014. 9. 78, 791,
43) Casey Mcﬁgue, supra note 11. at 25.

44) AGZE L) Z(F 42) 94, 95,

45) Merrit Quarum v. Mitchell International, Inc. 2020 WL 351291 (Del. Super. Jan. 21, 2020).
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49) Id at 5. KCAS “shall have sole discretion with regard to all matters relating to the operation of [FlowMetric];
provided, that [it] (A) shall not, directly or indirectly, take any actions or omit to take any actions in
bad faith that would have the purpose or effect of avoiding or reducing any Earnout Payment hereunder--+”
the Buyer (Y) shall use commercially reasonable efforts to ensure the Earnout Business will have access
to funding, personnel, compensation for employees, and support as is reasonably necessary to operate
the Earnout Business reasonably consistent with the manner in which the Earnout Business was conducted
by Seller immediately prior to the Closing Date.
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Abstract

Interpretation of the earn-out clause in M&A contract
Kim, Dokyung

Corporate values constantly change. As the speed of change in our society increases, the
volatility of the future value of companies also increases. Accordingly, the future value of
a company varies considerably depending on the evaluator. When the seller and buyer
cannot reach an agreement on the share price due to differences in opinion about the future
value of the company, the earn-out clause implements a method of adjusting the transaction
price that allows the parties to reach an agreement. Despite these advantages, if the release
conditions are not satisfied, there is a high possibility that a dispute will arise between the
parties over the satisfaction of the conditions. In this article, we will first look at the
structure of the earn-out clause, and the problem of causation between the obstruction of
fulfillment of conditions and non-fulfillment of conditions, and violation of good faith to
which Article 150 of the Civil Code can be applied in relation to non-fulfillment of
conditions under Korean law. In addition, if the buyer’s obligation to make efforts to
achieve the conditions is stipulated in the earn-out clause, I examined whether the legally
binding effect can be recognized and, if not, how it can be interpreted. In the United States,
a significant number of disputes related to earn-out have already accumulated and are
worth reference, so in addition to domestic discussions, we also reviewed Delaware State
decisions that could be referred to for each issue in this article. I hope that this article will
contribute in some way to negotiating earn-out clauses, implementing them specifically in

contracts, and resolving disputes surrounding earn-out clauses.

Key Words : M&A, Share purchase agreement, earn out clause, Duty of good faith and fair

dealing, interruption of satisfaction of conditions, causation, duty of effort



